NOTE
BEFORE USING THIS AGREEMENT, YOU ARE STRONGLY ADVISED TO CONSULT WITH A MEMBER OF WILMERHALE’S LABOR AND EMPLOYMENT GROUP TO UNDERSTAND THE OPTIONS PRESENTED AND THEIR ASSOCIATED RISKS 


INSTRUCTIONS FOR NON-COMPETITION AND NON-SOLICITATION AGREEMENT
DELETE THIS PAGE BEFORE DISTRIBUTING TO EMPLOYEE/PROSPECTIVE EMPLOYEE
· This form is intended to comply with Massachusetts’ new non-compete law that applies to agreements with non-competition restrictions entered into on or after October 1, 2018.   
· This form must be finalized (bracketed and highlighted provisions resolved and footnotes deleted) before it is provided to an employee/prospective employee.  
· This form should only be used for employees who live or work in Massachusetts (both protected by the law).  
· This form should not be used in connection with the sale of a business in situations in which the employee is a significant owner of (or member or partner in), the business entity and will receive significant consideration or benefit from the sale.  
· A modified version of this form should be used for an independent contractor.  Please contact a member of WilmerHale’s Labor and Employment Group for an appropriately adapted agreement (understanding that including a non-competition provision in an independent contractor agreement could jeopardize the independent contractor classification).  
· This form should not be used for (i) non-exempt employees (i.e., those eligible for overtime), (ii) minors, or (iii) short-term interns/employees who are pursuing educational (undergraduate and graduate) degrees. 
· Once finalized, this agreement must be signed by both the Company and the Employee to be enforceable.  Don’t forget to timely countersign!
· Once finalized, this agreement must be provided to new hires by the earlier of the date (x) a formal offer of employment is made, and (y) 10 business days before the Employee’s commencement of employment (this timing may necessitate sending out the agreement prior to extending an offer of employment).  
· If provided to a current employee: (i) this agreement must not become effective until at least 10 business days after it is so provided, and (ii) the employee must also receive “fair and reasonable” consideration in exchange for his/her execution (continued at-will employment, while it should be referenced, is not sufficient consideration).   
· Because some forms of consideration provided with respect to the non-compete could be subject to Internal Revenue Code Section 409A, this form includes a recommended 409A provision.   
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[bookmark: _Hlk524956357][bookmark: _Hlk524956210]NON-COMPETITION AND NON-SOLICITATION AGREEMENT
This Non-Competition and Non-Solicitation Agreement (the “Agreement”) is made between [_____________][, a Delaware corporation] (hereinafter referred to collectively with its subsidiaries as the “Company”), and the undersigned employee (the “Employee”).
For good consideration, including, without limitation, the [For Prospective Employees: employment of the Employee by the Company] [For Current Employees: continued employment of the Employee by the Company] and, with respect to the non-competition restrictions, the additional consideration set forth in Section 1(c), the Employee and the Company agree as follows:
1. Non-Competition.  
(a) During the Restricted Period (as defined below), the Employee will not, in the Applicable Territory (as defined below), directly or indirectly, whether as an owner, partner, officer, director, employee, consultant, investor, lender or otherwise, except as the passive holder of not more than 1% of the outstanding stock of a publicly-held company, engage or assist others in engaging in any business or enterprise that is competitive with the Company’s business, including but not limited to any business or enterprise that researches, develops, manufactures, markets, licenses, sells or provides any product or service that competes with any product or service researched, developed, manufactured, marketed, licensed, sold or provided, or planned to be researched, developed, manufactured, marketed, licensed, sold or provided by the Company (a “Competitive Company”), if the Employee would be performing job duties or services for the Competitive Company that are of a similar type that the Employee performed for the Company at any time during the  last two (2) years of the Employee’s employment.  
(b) Certain Definitions.  Solely for purposes of this Section 1:   
i. [bookmark: _Hlk523415325][bookmark: _Hlk523400855]the “Restricted Period” shall include the duration of the Employee’s employment with the Company and the twelve (12) month[footnoteRef:1] period thereafter; provided, however, that the Restricted Period shall automatically be extended to two (2) years following the cessation of the Employee’s employment if the Employee breaches a fiduciary duty to the Company or the Employee unlawfully takes, physically or electronically, any property belonging to the Company.  Notwithstanding the foregoing, the Restricted Period shall end immediately upon the Employee’s last day of employment with the Company if: (x) the Company terminates the Employee’s employment other than for Cause (as defined below); or (y) the Company notifies the Employee in writing that it is waiving the post-employment restrictions set forth in this Section 1 (such notice to be provided no later than the Employee’s last day of employment or by the seventh (7th) business day following an Employee’s notice of resignation, if later).   [1:  12 months is the maximum duration permitted by Massachusetts’ new non-compete law.  ] 

ii.  “Applicable Territory” shall mean the geographic areas in which the Employee provided services or had a material presence or influence at any time during his/her last two (2) years of employment.[footnoteRef:2] [2:  The stated applicable territory is deemed presumptively reasonable under the new law.  If the Company does not believe such breadth can adequately protect its interests, it may consider including a broader territory.] 

iii. “Cause” shall mean any of: (a) the Employee’s conviction of, or plea of guilty or nolo contendere to, any crime involving dishonesty or moral turpitude, or any felony; or (b) a good faith finding by the Company in its sole discretion that the Employee has (i) engaged in dishonesty, misconduct or gross negligence; (ii) committed an act that injures or would reasonably be expected to injure the reputation, business or business relationships of the Company; (iii) breached the terms of this Agreement or any other restrictive covenant or confidentiality agreement with or policy of the Company; (iv) failed or refused to comply with any of the Company’s policies or procedures; or (v) failed to perform the Employee’s duties and/or responsibilities to the Company’s satisfaction.[footnoteRef:3]   [3:  This “Cause” definition is purposely drafted very broadly because a more restrictive definition would render a company unable to impose the noncompete in too many situations.  This broad definition does not prevent a company from using a different, more restrictive definition in other agreements (including offer letters and employment agreements).] 

(c) [bookmark: _Hlk523415154]Additional Consideration for Non-Competition Restrictions.  In exchange for the Employee’s compliance with the restrictions set forth in this Section 1,[footnoteRef:4]  [4:  The Massachusetts law requires that an employer provide either “garden leave” (the requirements for which are incorporated into the first bracketed, highlighted text option) or “other mutually agreed upon consideration.”  The law does not define or otherwise provide guidance on what constitutes other mutually agreed upon consideration, but we recommend that any such consideration be fair and reasonable.  ] 

[If including garden leave, insert the following: during the post-employment portion of the Restricted Period, the Company will pay the Employee 50% of the highest annualized base salary rate paid to the Employee by the Company within the two (2) years preceding the Employee’s separation date, less all applicable taxes and withholdings (the “Non-Compete Consideration”).  The Non-Compete Consideration will be paid ratably in accordance with the Company’s regular payroll practices, commencing with the first payroll cycle beginning after the Employee’s separation date, except as may otherwise be required by Section 4(i) below.  The Employee understands and agrees that the Company may discontinue or otherwise not provide the Non-Compete Consideration (i) if the Restricted Period expires upon the termination of the employment relationship pursuant to the last sentence of Section 1(b)(i), (ii) if the Employee breaches this Agreement, or (iii) during any portion of the Restricted Period that has been extended in accordance with Section 1(b)(i); provided, however, that with respect to (ii) or (iii) any such cessation shall not excuse the Employee’s compliance with his/her obligations under this Section 1 or otherwise in this Agreement.] [footnoteRef:5]   [5:  Caution: Agreeing to provide garden leave pay during the post-employment non-compete period will subject the Company to a legal claim if it discontinues or fails to make the promised payments (except where the Company immediately upon termination notifies the Employee that it is waiving the post-employment non-competition obligation in accordance with Section 1(b)(i)).  ] 

OR  
[If including “other mutually agreed upon consideration” to be paid or granted prior to the post-employment period, insert description of consideration being provided, along the lines of the following: and as more fully set forth in the Employee’s [offer letter] to which this Agreement is attached, the Company, subject to approval of its Board of Directors where applicable, will grant the Employee [a stock option under the Company’s stock incentive plan] [a [$$$$] signing bonus]]. 
OR
[If including “mutually agreed upon consideration” to be paid or granted during the post-employment period, insert description of consideration being provided, along the lines of the following: during the post-employment portion of the Restricted Period, the Company will [pay/grant] the Employee [Insert description of post-employment payments/grants]“(the “Non-Compete Consideration”).  The Non-Compete Consideration will be paid [ratably in accordance with the Company’s regular payroll practices, commencing with the first payroll cycle beginning after the Employee’s separation date], except as may otherwise be required by Section 4(i) below.  The Employee understands and agrees that the Company may discontinue or otherwise not provide the Non-Compete Consideration (i) if the Restricted Period expires upon the termination of the employment relationship pursuant to the last sentence of Section 1(b)(i), (ii) if the Employee breaches this Agreement, or (iii) during any portion of the Restricted Period that has been extended in accordance with Section 1(b)(i); provided, however, that with respect to (ii) or (iii) any such cessation shall not excuse the Employee’s compliance with his/her obligations under this Section 1 or otherwise in this Agreement.] [footnoteRef:6]   [6:  Caution: Agreeing to provide pay during the post-employment non-compete period will subject the Company to a legal claim if it discontinues or fails to make the promised payments (except where the Company immediately upon termination notifies the Employee that it is waiving the post-employment non-competition obligation in accordance with Section 1(b)(i)).  ] 

The Employee understands and agrees that the above-stated consideration has been mutually agreed upon by the Company and the Employee, is fair and reasonable, and is sufficient consideration in exchange for the restrictions set forth in this Section 1.      
2. Non-Solicitation.
(a) While the Employee is employed by the Company and for a period of twelve (12) months after the termination or cessation of such employment for any reason, the Employee will not directly or indirectly:
(i)	Either alone or in association with others, solicit, divert or take away, or attempt to divert or take away, the business or patronage of any of the actual or prospective clients, customers, accounts or business partners of the Company which were contacted, solicited, or served by the Company during the Employee’s employment with the Company; or
(ii)	Either alone or in association with others (I) solicit, induce or attempt to induce, any employee or independent contractor of the Company to terminate his or her employment or other engagement with the Company, or (II) hire or recruit, or attempt to hire or recruit, or engage or attempt to engage as an independent contractor, any person who was employed or otherwise engaged by the Company at any time during the term of the Employee’s employment with the Company; provided, that this clause (II) shall not apply to the recruitment or hiring or other engagement of any individual whose employment or other engagement with the Company ended at least six (6) months before the recruitment, hiring, or other engagement.
(b) If the Employee violates the provisions of any of the preceding paragraphs of this Section 2, the Employee shall continue to be bound by the restrictions set forth in such paragraph until a period of twelve (12) months has expired without any violation of such provisions.  Further, the twelve (12) month post-employment restrictions set forth in this Section 2 shall be extended to two (2) years if the Employee breaches a fiduciary duty to the Company or the Employee unlawfully takes, physically or electronically, any property belonging to the Company. 
3. Notice of New Business Activities.  The Employee agrees that during any period of time when the Employee is subject to restrictions pursuant to either Section 1 or Section 2, the Employee will notify any prospective employer or business associate of the terms and existence of this Agreement and the Employee’s continuing obligations to the Company hereunder.  The Employee further agrees, during such period, to give notice to the Company of each new business activity the Employee plans to undertake, at least (10) business days prior to beginning any such activity.  The notice shall state the name and address of the individual, corporation, association or other entity or organization (“Entity”) for whom such activity is undertaken and the name of the Employee’s business relationship or position with the Entity.  The Employee also agrees to provide the Company with other pertinent information concerning such business activity as the Company may reasonably request in order to determine the Employee’s continued compliance with his/her obligations under this Agreement.  The Employee hereby authorizes the Company to notify others, including but not limited to customers of the Company and any of the Employee’s future employers or prospective business associates, of the terms and existence of this Agreement and the Employee’s continuing obligations to the Company hereunder.
4. Miscellaneous.
(a) Equitable Remedies.  The Employee acknowledges that the restrictions contained in this Agreement are necessary for the protection of the business and goodwill of the Company and are considered by the Employee to be reasonable for such purpose.  The Employee agrees that any breach or threatened breach of this Agreement is likely to cause the Company substantial and irrevocable damage which is difficult to measure.  Therefore, in the event of any such breach or threatened breach, the Employee agrees that the Company, in addition to such other remedies which may be available, shall have the right to obtain an injunction from a court restraining such a breach or threatened breach without posting a bond and the right to specific performance of the provisions of this Agreement and the Employee hereby waives the adequacy of a remedy at law as a defense to such relief.  Additionally, the Employee acknowledges and agrees that the non-solicitation obligations herein are essential to the protection of the Company’s legitimate business interests and further that such interests cannot be adequately protected without the non-competition obligations set forth in Section 1.
(b) Obligations to Third Parties.  The Employee represents that, except as the Employee has disclosed in writing to the Company, the Employee is not bound by the terms of any agreement with any previous employer or other party to refrain from using or disclosing any trade secret or confidential or proprietary information in the course of his/her employment with the Company, to refrain from competing, directly or indirectly, with the business of such previous employer or any other party, or to refrain from soliciting employees, customers or suppliers of such previous employer or other party.  The Employee further represents that his/her performance of all the terms of this Agreement and the performance of his/her duties as an employee of the Company does not and will not conflict with or breach any agreement with any prior employer or other party (including, without limitation, any nondisclosure or non-competition agreement), and that the Employee will not disclose to the Company or induce the Company to use any confidential or proprietary information or material belonging to any previous employer or others.  
(c) Not Employment Contract.  The Employee acknowledges that this Agreement does not constitute a contract of employment, does not imply that the Company will continue his/her employment for any period of time, and does not change the at-will nature of his/her employment.
(d) [bookmark: _Hlk523415559]Acknowledgments.  
The Employee acknowledges that he or she has the right to consult with counsel prior to signing this Agreement.   
[For prospective employees:  The Employee further acknowledges that he or she was provided this Agreement by the earlier of the date of (x) a formal offer of employment, and (y) ten (10) business days prior to the Employee’s commencement of employment with the Company.] 
[For current employees:  The Employee further acknowledges that this Agreement is supported by fair and reasonable consideration independent from the Employee’s continued employment, that the Employee has been provided at least ten (10) business days to review this Agreement, and that this Agreement shall not take effect until the eleventh (11th) business day following the date on which the Company provided it to the Employee for review and execution.]   
(e) Successors and Assigns.  The Employee’s obligations under this Agreement are personal and shall not be assigned by the Employee.  This Agreement shall, however, be binding upon and inure to the benefit of the Company and its successors and assigns, including any corporation or entity with which or into which the Company may be merged or that may succeed to all or substantially all of its assets or business.  The Employee expressly consents to be bound by the provisions of this Agreement for the benefit of any successor or assign of the Company without the necessity that this Agreement be re-signed, in which event “Company” shall be interpreted to include any successor or assign of the Company.  
(f) Interpretation.  If any restriction or definition set forth in Section 1 or Section 2 is found by any court of competent jurisdiction to be unenforceable because it extends for too long a period of time or over too great a range of conduct, activities, or geographic area, it shall be interpreted to extend only over the maximum period of time, range of conduct, activities or geographic area as to which it may be enforceable.
(g) Severability.  In case any provision of this Agreement shall be invalid, illegal or otherwise unenforceable, the validity, legality and enforceability of the remaining provisions shall in no way be affected or impaired thereby.
(h) Waivers.  No delay or omission by the Company in exercising any right under this Agreement will operate as a waiver of that or any other right.  A waiver or consent given by the Company on any one occasion is effective only in that instance and will not be construed as a bar to or waiver of any right on any other occasion.
(i) Tax Withholding; Section 409A.  Any compensatory payments under or referred to in this Agreement will be subject to all required tax and other withholdings.  This Agreement is intended to comply with or be exempt from the provisions of Section 409A of the Internal Revenue Code of 1986, as amended (“Section 409A”) and the Agreement will, to the extent practicable, be construed in accordance therewith.  Terms defined in this Agreement will have the meanings given such terms under Section 409A if and to the extent required to comply with Section 409A and a termination of employment will mean a “separation from service” as defined in Section 409A. For purposes of this Agreement, each amount to be paid or benefit to be provided, including a series of installment payments, will be construed as a separate identified payment for purposes of Section 409A.  If and to the extent any portion of any payment, compensation or other benefit provided to the Employee in connection with his/her separation from service (as defined in Section 409A) is determined to constitute “nonqualified deferred compensation” within the meaning of Section 409A and the Employee is a specified employee as defined in Section 409A(a)(2)(B)(i) of the Code, as determined by the Company in accordance with its procedures, by which determination the Employee hereby agrees that he/she is bound, such portion of the payment, compensation or other benefit will not be paid before the earlier of (i) the day that is six months plus one day after the date of separation from service (as determined under Section 409A) or (ii) the tenth day after the date of his/her death (as applicable, the “New Payment Date”).  The aggregate of any payments that otherwise would have been paid to the Employee during the period between the date of separation from service and the New Payment Date will be paid to the Employee in a lump sum in the first payroll period beginning after such New Payment Date (or, with respect to payment after death, as soon as reasonably practicable and within the time limits permitted by Section 409A), and any remaining payments will be paid on their original schedule.  In any event, the Company makes no representations or warranty and will have no liability to the Employee or any other person if any provisions of or payments under this Agreement are determined to constitute deferred compensation subject to Section 409A but not to satisfy the conditions of that section.
(j) Option Exercise Period.  Notwithstanding anything to the contrary in any other agreement by and between the Employee and the Company, the Employee acknowledges and agrees that if he or she violates any restriction contained in Section 1 or 2 of this Agreement, the Employee’s right to exercise any stock option granted to the Employee by the Company shall terminate immediately upon such violation.  

(k) Governing Law and Consent To Jurisdiction.  This Agreement shall be governed by and construed in accordance with the laws of the Commonwealth of Massachusetts (without reference to the conflicts of laws provisions thereof).  Any action, suit, or other legal proceeding which is commenced to resolve any matter arising under or relating to any provision of this Agreement shall be commenced only in a court in Suffolk County, Massachusetts (or, if appropriate, a federal court located within Massachusetts), and the Company and the Employee each consents to the jurisdiction of such courts.  The Company and the Employee each hereby irrevocably waives any right to a trial by jury in any action, suit or other legal proceeding arising under or relating to any provision of this Agreement.
(l) Entire Agreement; Amendment.  This Agreement supersedes all prior agreements, written or oral, between the Employee and the Company relating to the subject matter of this Agreement.  This Agreement may not be modified, changed or discharged in whole or in part, except by an agreement in writing signed by the Employee and the Company.  The Employee agrees that any change or changes in his/her duties, authority, title, reporting relationship, territory, salary or compensation after the signing of this Agreement shall not affect the validity or scope of this Agreement.
(m) Captions.  The captions of the sections of this Agreement are for convenience of reference only and in no way define, limit or affect the scope or substance of any section of this Agreement.
[Remainder of Page Intentionally Left Blank]
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	THE EMPLOYEE ACKNOWLEDGES THAT HE/SHE HAS CAREFULLY READ THIS AGREEMENT AND UNDERSTANDS AND AGREES TO ALL OF THE PROVISIONS IN THIS AGREEMENT.

	[bookmark: _Hlk523313821]
	EMPLOYEE

	Date:_______________________
	_______________________________
Name: 

	
	
[COMPANY]

	Date: ______________________
	By:____________________________
Name:
Title:
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